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would introduce burdens and costs that do not meaningfully advance the
Board’s supervisory objectives. Because the Board designed the BBA to be “at
least as stringent” as the Board’s banking capital rule, compliance with the BBA
satisfies Section 171.

IL. Proposed Revisions to the NPR

A. Before adopting a final rule, the Board should conduct a study of the historical
losses and capital levels of insurance institutions, and should monitor
implementation of the final rule.

Before adopting a final rule that sets a total capital requirement composed of a
minimum BBA and a capital conservation buffer, we recommend that the Board conduct
a detailed analysis of historical losses and capital levels of insurance institutions in order
to calibrate the requirements with the risk profile of ISLHCs. This analysis can help to
ensure that the capital requirements are aligned with the risks posed by ISLHCs.

Additionally, we believe the final rule would benefit from a five-year monitoring
period similar to that being employed for development of the International Association of
Insurance Supervisors (IAIS) Risk-based Global Insurance Capital Standard (ICS). Similar
to the premise for the ICS monitoring period, a monitoring period would enable the
Board to assess how the rule is working in practice and to make modifications to resolve
material flaws or unintended consequences.

B. The Board should seek public comment on changes in the proposed FR Q-1
reporting form, and should delay the reporting date until June 1*' of each year.

Our review of the proposed FR Q-1 reporting form has helped to clarify certain
ambiguities in the NPR. Therefore, to ensure complete understanding of the final rule, we
believe it would be useful for the Board to seek additional public comment on any
changes to the reporting form based upon comments received in response to the NPR.

Additionally, we recommend that the proposed reporting date be moved to June 1**
of each year. Currently, every domestic insurer is required to file its RBC reports by March
1% of each year based upon RBC Levels as of the end of the prior calendar year.+ The
proposed March 15™ date closely coincides with this annual RBC filing. As a result, the
proposed reporting date would place significant demands upon the same operational staff
that are preparing the RBC reports. Moving the reporting deadline to June 1t would avoid
this compliance burden.

4 See Section 2 of the NAIC’s Risk-based Capital (RBC) For Insurers Model Act, January 2012.
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C. The effective date for the final rule should give ISLHCs sufficient time to
implement the rule, and should be aligned with the year-end NAIC RBC
reporting schedule.

The proposed Q-1 report includes an attestation that must be signed by the Chief
Financial Officer of an ISLHC. In order to make this attestation, ISLHCs will need to
implement appropriate controls and testing procedures. To do this properly will take
some time. Therefore, we recommend that the final rule not be effective until at least one
year after publication. This would give ISLHCs time to implement the changes needed to
make the attestation.

Additionally, as noted above, the current RBC reporting schedule is based upon
year-end data. Thus, we further recommend that the effective date of the final rule should
be aligned with this year-end schedule in order to ensure that the initial BBA calculation
is based upon the most relevant RBC data.

D. The Board should not require ISLHCs to conduct a separate Section 171
calculation.

In conjunction with the establishment of the BBA, the Board is proposing to
require ISLHCs to meet a separate minimum risk-based capital requirement that the
Board states is necessary to satisfy the terms of Section 171 of the Dodd-Frank Wall Street
Reform and Consumer Protection Act (the Dodd-Frank Act).5 As described below, we
believe that ISLHCs should not be required to conduct a separate Section 171 calculation,
because the BBA’s design satisfies the stringency requirements of Section 171.

Section 171 of the Dodd-Frank Act requires the Board to establish minimum risk-
based capital requirements, on a consolidated basis, for all depository institution holding
companies, including ISLHCs.® These capital requirements must be no less than the
“generally applicable” capital requirements established by the Federal banking agencies to
apply to insured depository institutions (IDIs) under the prompt corrective action (PCA)
regulations. Additionally, these capital requirements may not be quantitatively lower
than the capital requirements that applied to IDIs when the Dodd-Frank Act was enacted
on July 21, 2010. Furthermore, in a 2014 amendment to Section 171, Congress gave the
Board the authority to tailor the Section 171 requirement to the business of insurance by
excluding insurance assets and liabilities from the minimum risk-based capital
calculation.”

Based upon these provisions, the Board is proposing that ISLHCs conduct a

) «

calculation to determine compliance with the Board’s “generally applicable” minimum

5 Section 171 of Public Law 1m1-203, Title I § 171, July 21, 2010, codified at 12 U.S.C. § 5371
¢ In 2010, the generally applicable risk-based capital requirement was the Basel I standard.
7 P.L. 13-279, 128 Stat 3017 (2014).
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risk-based capital requirements.® In the case of a top-tier ISLHC that is not an insurance
underwriting company, this calculation would apply to the top-tier company. In the case
of a top-tier ISLHC that is an insurance underwriting company, the calculation would
apply to the farthest upstream savings and loan holding company in the organization that
is not an insurance underwriting company (i.e., an “insurance SLHC mid-tier holding
company”).?

The Board also is proposing that a top-tier ISLHC that is not an insurance
underwriting company or an insurance SLHC mid-tier holding company may elect not to
consolidate the assets and liabilities of its subsidiary insurance companies for purposes of
this calculation. This would permit a company to exclude its insurance assets and
liabilities from the risk-based capital calculation, consistent with the terms of the 2014
amendment to Section 171. However, if a company makes such an election, the NPR
would require the company to either: (1) include a deduction for the amount of the
company’s outstanding equity interest (and retained earnings) in its subsidiary insurers;
or (2) apply a 400 percent risk weight to its outstanding investment (and retained
earnings) in its subsidiary insurers.

As described below, Section 171 does not mandate a separate calculation by
individual companies. Requiring such a separate calculation is not legally required and
would introduce burdens and costs that do not meaningfully advance the Board’s
supervisory objectives. Because the Board designed the BBA to be “at least as stringent” as
the Board’s banking capital rule, compliance with the BBA satisfies Section 171.
Furthermore, it is not appropriate for any Section 171 calculation to treat ISLHCs
differently based upon their organizational structure (i.e., whether the top-tier company
is an insurance underwriting company). There is no prudential regulatory basis for such
disparate treatment.

Compliance with the BBA should be deemed to constitute compliance with
Section 171.

The preamble to the NPR states that under the BBA, the minimum risk-based
capital requirements that would apply for purposes of the Section 171 calculation are the
same requirements that are applied under the current “generally applicable” capital rules.
Therefore, the Board has acknowledged that compliance with the BBA “ensure[s]
compliance with Section 171 of the Dodd-Frank Act.”° [Emphasis added]. In other words,
the Board, in effect, has concluded that Section 171 would be satisfied by compliance with

8 The Board’s current generally applicable risk-based capital rule requires 4.5 percent common equity tier 1
(CETh) capital, 6 percent total tier 1 capital, and 8 percent total capital.

9 The NPR defines an “insurance SLHC mid-tier holding company” to mean a savings and loan holding
company domiciled in the United States that: (1) is a subsidiary of an insurance savings and loan holding
company to which subpart J applies; and (2) is not an insurance underwriting company that is subject to
state-law capital requirements. See proposed §217.2.

10 84 Fed. Reg. at 57246.
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the BBA because “the BBA produces results that are not less stringent than the Board’s
banking capital rule.” Therefore, there is no need for companies to undertake individual
Section 171 compliance calculations. Instead, the Board should rely upon the fact that the
BBA is at least as stringent as the “generally applicable” bank capital rules. This approach
has been used by the Board for all depository institution holding companies, other than
very large bank holding companies that are required to use the Advanced Approaches
capital framework.”

A review of the Board’s implementation of Section 171 also makes clear that dual
computation of capital levels is not required for ISLHCs. As noted above, Section 171 was
adopted as part of the 2010 Dodd-Frank Act. Later that same year, the Board, along with
the other Federal banking agencies, issued a notice of proposed rulemaking to implement
Section 171 by making changes in the risk-based Advanced Approaches regime. In the
preamble to that proposed rule, the Board and the other Federal banking agencies
explained that they were not asking the banking organizations subject to the
Standardized approach to take any steps with respect to Section 171, and that the agencies
themselves would undertake a quantitative analysis of any proposed amendment to the
leverage requirement or to the Standardized approach to ensure that neither rule would
require less capital than would be required under Section 171.3

In the preamble to the final rule related to the Advanced Approaches regime, the
Board and the other Federal banking agencies reiterated that they would use a
quantitative analysis (on an aggregate basis) of any future capital framework so that the
agencies themselves could ensure compliance with Section 171:

As some commenters noted, comparing capital requirements on an
aggregate basis is an effective way of conducting the “quantitatively lower”
analysis and the agencies expect to propose this method as appropriate in
future rulemakings.

The agencies anticipate performing a quantitative analysis of any new
capital framework developed in the future for purposes of ensuring that

Ui

' While it is not specifically mandated by law, the Advanced Approaches calculation has been implemented by the
Board as a means for the nation’s very largest bank holding companies to calculate their risk-based capital
requirement. The large bank holding companies that use the Advanced Approaches are required to undertake dual
capital computations because the Advanced Approaches calculation can result in lower capital requirements than
under the generally applicable standardized approach. In order to comply with Section 171, Advanced Approaches
companies must calculate capital under both the Advanced Approaches and under the standardized approach, and
then comply with the higher requirement. The BBA, unlike the Advanced Approaches, cannot result in lower capital
requirements than under the generally applicable standardized approach. Therefore, unlike the Advanced
Approaches companies, there is no need for dual capital computations for ISLHCs that are not subject to the
Advanced Approaches.

1375 Fed. Reg. at 82320 (Dec. 30, 2010).

1476 Fed. Reg. 37620 (June 28, 2011).
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future changes to the agencies’ capital requirements result in minimum
capital requirements that are not “quantitatively lower” than the “generally
applicable” capital requirements for insured depository institutions in effect
as of the date of enactment of the Act. By performing such an analysis, the
agencies would ensure that all minimum capital requirements established
under section 171 meet this requirement, including minimum requirements
that become the new “generally applicable” capital requirements under
section 171.%

Thus, the Board and the other Federal banking agencies have recognized that
compliance with Section 171 does not require individual company capital computations,
and that compliance can be determined by the agencies undertaking industry aggregate
analyses to ensure that any new capital framework would meet Section 171 minimums. In
other words, Section 171 requires the Board, not individual companies, to analyze its
capital rules and determine that those rules satisfy Section 171.

The Board has recognized its legal authority to apply Section 171 in a flexible manner.

In other rulemakings, the Board has acknowledged that it has flexibility in
applying Section 171. In 2011, the Board published a notice that it was “considering
applying to SLHCs the same consolidated risk-based and leverage capital requirements as
BHCs to the extent reasonable and feasible taking into consideration the unique
characteristics of SLHCs and the requirements of HOLAs.”® [Emphasis added] Later that
same year, when issuing a final regulation implementing Section 171, the Board noted that
Section 171 must be read in context with the other provisions of the Dodd-Frank Act to
avoid imposing conflicting or inconsistent regulatory capital requirements.”” In that final
Section 171 regulation, the Board also stated that it had the flexibility to assign risk-
weights to assets that were not subject to risk-weights under the generally applicable
banking rules, notwithstanding that no such authority is explicitly found in Section 171.*®

Additionally, in 2013, the Board excluded ISLHCs from bank-centric capital
requirements otherwise applicable to savings and loan holding companies." The Board
took this action notwithstanding the statutory language of Section 171, explaining that it
needed to explore further “whether and how” the capital rules should be applied to
ISLHCs.2° [Emphasis added] Thus, as of 2013, the Board clearly believed that it had the

151d. at37622.

6 Federal Reserve Board, Notice of Intent to Apply Certain Supervisory Guidance to Savings and Loan
Holding Companies, Doc. OP-1416 (April 15, 2011).

776 Fed. Reg. at 37626.

BId.

9 78 Fed. Reg. 62018 (October 11, 2013).

2 Id. at 62017. “The Board will explore further whether and how the proposed [capital] rule should be
modified for these companies in a manner consistent with section 171 of the Dodd-Frank Act and safety and
soundness concerns.”
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The legislative history of the 2014 amendment to Section 171 also makes clear that
the carveout for insurance companies is not limited to the insurance company, but also
includes affiliates and subsidiaries that are necessary to the business of insurance. On
December 10, 2014, days before S.2270 was enacted, Senators Collins, Brown and Johanns,
the original sponsors of the legislation, entered into a colloquy about the bill. In this
exchange, Senator Johanns explained that the carveout for insurance companies is not
limited to the insurance company, but also includes affiliates and subsidiaries that are a
necessary adjunct to the business of insurance:

In determining insurance versus non-insurance activities of a supervised
entity, the legislation provides regulators with the flexibility to tailor the
rules for certain affiliates or subsidiaries of insurance companies that are
necessary to the business of insurance, including, for example, affiliates or
subsidiaries that support insurance company general and separate accounts.

Our legislation defines “business of insurance” by reference to section 1002
of the Dodd-Frank Act....The reference to this definition of the “business of
insurance” will help ensure that insurance activities of federally supervised
companies are subject to tailored capital rules, whether those activities are
undertaken by the insurance companies themselves or by their affiliates or
subsidiaries on their behalf. >

In sum, the legislative history of Section 171, and the Board’s own prior
interpretations of the provision, indicate that the Board has considerable legal authority
to apply Section 171 in a manner that recognizes the unique characteristics of ISLHCs.

The Board should apply the small savings and loan holding company exception to
ISLHCs.

Section 171 provides, at subsection (b)(5)(c), that the requirements of the Section
do not apply to a savings and loan holding company that is subject to the Board’s “Small
Bank Holding Company and Savings and Loan Holding Company Policy Statement.” This
policy statement currently is applicable to savings and loan holding companies with
consolidated assets of $3 billion or less.*® Therefore, we urge that the Board consider
whether an ISLHC meets the definition of a “small savings and loan holding company” for
purposes of Section 171, after excluding all insurance assets within the enterprise. If the
remaining assets are equal to or less than $3 billion, the Board can and should exempt the
ISLHC from Section 171 requirements, as authorized by that statute.

7 Id, at 6530 (Dec. 10, 2014).
212 C.F.R. § 225 Appendix C, made applicable to savings and loan holding companies at 12 C.F.R. § 238.9.
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A Section 171 calculation should not vary based upon the organizational
structure of an ISLHC.

The application of the separate Section 171 calculation is also inappropriate
because it applies differently to different ISLHCs solely based upon their organizational
structures. Under the NPR, a top-tier savings and loan holding company that is not an
insurance underwriting company would be subject to the Section 171 calculation, and, if
the company elects not to consolidate its assets and liabilities for purposes of the
calculation, it would be required to either deduct its equity investment in subsidiary
insurance companies, or risk-weight that investment at 400 percent. In contrast, a top-
tier savings and loan holding company that is an insurance underwriting company would
not be subject to a separate Section 171 calculation. For such companies, the Section 171
calculation would be imposed upon an insurance ISLHC mid-tier holding company that is
not an insurance underwriting company within the organization.

There is no prudential regulatory rationale for imposing different capital
requirements on top-tier holding companies simply because of variations in corporate
structure. For example, a top-tier holding company that is an insurance underwriting
company would not be required to deduct or apply punitive risk-weights to its equity
investments in subsidiary insurance companies. On the other hand, if the same company
decided to place a shell holding company as its top-tier parent, the equity deduction or
400 percent risk-weight would apply.? Yet, both companies are economically equivalent.
They both hold insurance assets. However, because of the equity deduction or 400
percent risk-weight, one company would be subject to a higher amount of required
capital than the other company.

The Board has recognized that the imposition of the equity deduction or 400
percent risk-weight could yield inaccurate or overly conservative results for the Section
171 calculation.3 In the NPR, the Board explained that such overly conservative results
would be obtained if the top-tier holding company has issued debt to fund equity
contributions to the insurance subsidiaries.>

These problems can be avoided simply by eliminating any requirement for an
ISLHC to conduct a separate Section 171 calculation. As we have noted above, the BBA
satisfies the Section 171 requirement, and, thus, there is no need for the Board to require a
separate Section 171 calculation, which would have differing impacts on different ISLHCs
because of their organizational structure. In sum, unless the Board eliminates the
separate Section 171 calculation, the rule will have unintended consequences for the
governance structures of ISLHCs and will create opportunities for regulatory arbitrage
based solely on the organizational structure of an ISLHC.

2 Consider, for example, the case of a mutual insurance company that reorganizes by converting to stock form.
3° 84 Fed. Reg. 57247 (Oct. 24, 2019).
*Id,
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could be used in the regression analysis; and have been filtered to exclude anomalous
inputs (e.g., small firms were excluded).

Moreover, in selecting this scaling methodology the Board took into consideration
three factors: the reasonableness of assumptions; the ease of implementation; and the
stability of parametrization. Reasonable assumptions include those that are reflective of
supervisory experience, and that allow the Board “to better assess the safety and
soundness of institutions and ultimately to better mitigate unsafe or unsound
conditions.”7 Ease of implementation refers to the ease with which the scaling formula
can be derived based upon available data. The stability of parametrization refers to the
extent to which changes in assumptions or data affect the value of the scaling formula.

The sum of the minimum BBA ratio and the capital conservation buffer is overly
conservative.

The Board has proposed a minimum BBA ratio of 250 percent. The Board has
explained that this minimum ratio is based upon the combination of two factors. First,
using the proposed scaling methodology, the Board translated the minimum total capital
requirement of 8 percent of risk-weighted assets under the Board’s banking capital rule to
its equivalent under NAIC RBC. Second, the Board added a “margin of safety” to the
minimum in order “to account for factors including any potential data or model
parameter uncertainty in determining scaling parameters and an adequate degree of
confidence in the stringency of the requirement.”?® As a result, the 250 percent minimum
“aligns with the midpoint” between the NAIC’s CAL RBC requirement and the NAIC’s
TTL RBC requirement.3°

While we support the scaling methodology as ensuring compliance with Section
171 without further calculations, a minimum BBA ratio of 250 percent is higher than the
minimum capital required for banking institutions. Under the terms of the Dodd-Frank
Act, the Board has a statutory obligation to ensure that the minimum BBA is not less than
the “generally applicable” capital requirements for IDIs and not quantitatively lower than
the capital requirements applied to IDIs on July 21, 2010.#° To meet this statutory
standard, the minimum BBA ratio must translate to no less than a minimum total capital
requirement of 8 percent. As the chart below indicates, basic algebraic calculations
demonstrate that an 8 percent ratio equates to a minimum BBA of 160 percent, and that
the proposed 250 percent minimum BBA ratio equates to a banking capital ratio of 8.95
percent. This means that the proposed minimum BBA ratio is approximately 12 percent
higher than the required banking capital minimum. This also means that the proposed

37 White Paper, p. 6.

38 84 Fed. Reg. 57261 (Oct. 24, 2019).
39 Id.

4° Section 171 of the Dodd-Frank Act.
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building block parent that meets the criteria for “qualifying capital instruments” other
than prong (ii) of the definition (regarding subordination); and (2) the “building block
capital requirement” for the ISLHC attributable to insurance building blocks (including
the capital conservation buffer). Also, with regard to state-regulated title insurance that
have a building block capital requirement set under banking rules, we believe an
economically equivalent approach to this proposal is warranted. Finally, we recommend
that the final rule include a reasonable transition period.

K. Treatment of title insurance claim reserves and title plant.

The NPR provides that an ISLHC that is primarily engaged in title insurance must
use a modified version of the Board’s banking capital rules.>* Specifically, the NPR would
place a 300 percent risk weight on claim reserves related to the title insurance policies
issued by the ISHLC. The proposed 300 percent risk-weight on title insurance claims
reserves is inappropriately high, which discourages reserving, and the Board has not
provided a sufficient basis for the proposed risk-weight.

The NPR, by treating the claim reserves of title insurers like an asset with a risk-
weight of 300 percent, disincentivizes the creation and maintenance of this type of
reserve in two ways: the reserve is deducted from capital, and then an additional capital
charge is imposed on the reserve, using a relatively high risk-weight. This would have the
unintended effect of inducing companies to lower reserve levels, which is contrary to the
Board’s mandate to encourage safe and sound practices.

It also is contrary to the treatment the Board applies to loss reserves held by banks.
The Board has recognized that bank loss reserves act as a financial buffer. Thus, the bank
loss reserve is included as a component of a bank’s tier 2 capital up to 1.25 percent of total
risk-weighted assets in the Basel III Standardized Approach.>* Furthermore, for capital
purposes, a bank is not required to hold capital against the remainder of the loss reserve
that is not a component of Tier 2 capital.® Unlike the NPR’s treatment of title insurance
claim reserves, for banks a robust loss reserve is encouraged by: (1) allowing a portion of
the reserve to be included in Tier 2 capital; and (2) not imposing a capital charge on the
remainder of the loss reserve. The proposed treatment of title insurance is the direct
opposite. Rather than recognizing and supporting the establishment of a title claim loss
reserve, the NPR would establish a punitive 300% risk-weight for these reserves.

Additionally, the NPR does not provide the basis for its conclusion that the level of
insurance claim reserves is an appropriate measure of the risks inherent in a title
insurance business. The NPR also does not describe why the Board concluded that title
claim reserves are comparable to assets assigned a 300 percent risk-weight, and we
respectfully suggest that this risk weight is inappropriately high and that title claim

33 84 Fed. Reg. at 57250.
.
3 See, e.g., 12 CFR. § 3.2.
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robust government role in social insurance and thus for companies that do not provide
capital-intensive products with long-tail liabilities.

B. We support the application of the BBA to bank holding companies significantly
engaged in insurance activities.

In the NPR, the Board notes that the final rule will address the application of the
BBA to bank holding companies significantly engaged in insurance activities. We support
the application of the BBA to such companies. Application of the BBA to bank holding
companies significantly engaged in insurance activities will ensure harmonization with
the treatment of ISLHCs and avoid the potential for regulatory arbitrage.

C. The final rule should include a materiality threshold in determining inventory
companies.

To identify inventory companies, the Board is proposing to use a combination of
NAIC’s schedule Y (prepared in accordance with the NAIC’s SSAP No. 25), Board forms
FR Y-6 and FR Y-10. The NPR also includes a mechanism to include entities not captured
on the above forms. We appreciate the Board’s thoroughness in capturing all possible
inventory companies but believe this requirement to be a highly significant undertaking
without a commensurate benefit to the Board’s supervisory objectives. This is particularly
true because of the investment activities of insurance companies, including through
general account assets. We believe that the final rule should include a materiality
threshold to ensure that the definition of inventory companies does not sweep in
arrangements that support investment activities but do not represent operating
companies or materially contribute to an ISLHC’s risk profile.

D. The final rule should not require audited financial statements where no audit
requirement currently applies.

Section 605(b)(5) of the NPR, titled “Financial Statements,” would require a
supervised insurance organization to prepare financial statements in accordance with
SAP with respect to any inventory company whose applicable capital framework is NAIC
RBC. Section 605(b) is not clear, however, on the nature of the financial statements
required for building block parents whose applicable capital framework is the banking
capital rules or any other inventory company, including whether those financial
statements need to be prepared in accordance with GAAP and whether they would need
to be audited.

If interpreted broadly, this Section could be read to require audited financial
statements from all inventory companies in an ISLHC’s corporate structure. Such a
requirement would be extremely burdensome, without offering a proportional
supervisory benefit. We request that the Board clarify that Section 605 does not impose a
standalone requirement for audited financial statements where none previously existed.
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